[vAE  Rif 


M.S  Ml  iljt 


The  DIGEST  contains  summaries  of  recent  orders  issued  by  the 
United  States  Merit  Systems  Protection  Board. 


UNITED  STATES  MERIT  SYSTEMS 
PROTECTION  BOARD 


Washington,  D.C.  20419 


United  States  Merit  Systems  Protection  Board 


Ersa  H.  Poston 

Vice  Chair 

Ronald  P.  Wertheim 

Member 


The  DIGEST  contains  summaries  of  Board  orders  and  is  not  intended  as  a 
substitute  for  professional  legal  counsel. 


PREPARED  BY:  Office  of  the  Secretary,  Legal  Publications  Division 
United  States  Merit  Systems  Protection  Board 
Washington,  D.C.  20419 


CONTENTS 


NOVEMBER  CASES 


Adverse  Actions 

BLOOMINGDALE,  Earl  R.  (SEE  Cuellar) 

CADE,  Garfield,  Jr.  v.  United  States  Postal  Service 

CUELLAR,  Danny  v.  United  States  Postal  Service,  Earl  L.  Bloomingdale  v.  Department 
of  Health  and  Human  Services,  Anthony  R.  Randle  v.  U.S.  Postal  Service, 

James  K.  Lockwood  v.  Department  of  Health  and  Human  Services,  Theodore 
A.  Sisak  v.  U.S.  Postal  Service,  Oscar  E.  Flores  v.  Department  of  the  Navy 
FLORES,  Oscar  E.  (SEE  Cuellar) 

FOWLER,  Ronald  B.  v.  United  States  Government  Printing  Office  2 

KEELS,  Earnest  v.  Department  of  the  Navy 
LOCKWOOD,  James  K.  (SEE  Cuellar) 

MARTIN,  Betty  L.  v.  Department  of  the  Air  Force 

MCCONNELL,  Kenneth  D.  v.  Department  of  the  Navy  4 

RANDLE,  Anthony  R.  (SEE  Cuellar) 

SISAK,  Theodore  A.  (SEE  Cuellar) 


Jurisdiction 

ARONSON,  Arthur  J.  v.  Social  Security  Administration,  Department  of 


Health  and  Human  Services 4 

Particular  Employment  Categories 

ANDERSON,  Oswald  v.  United  States  Postal  Service  5 

RUPPERT,  Richard  J.  v.  United  States  Postal  Service  6 


Practice  and  Procedure 

COWAN,  Jack  (SEE  Sweeney) 

PRICE,  Jimmy  (SEE  Sweeney) 

SWEENEY,  Owen  v.  Department  of  Treasury,  Jimmy  Price  v.  Department  of 
Treasury,  Jack  Cowan  v.  Department  of  Treasury  6 

Regulation  Review 

NATIONAL  TREASURY  EMPLOYEES  UNION,  PETITIONER  v.  Donald  Devine, 

Director,  Office  of  Personnel  Management  7 

Retirement 

MEYER,  Lyle  J.  v.  Office  of  Personnel  Management 8 

PRESTIEN,  Richard  C.  v.  Office  of  Personnel  Management  8 

Annuities 

WARD,  Lacy  B.  v.  United  States  Consumer  Product  Safety  Commission  9 


Special  Counsel 

SPECIAL  COUNSEL,  Merit  Systems  Protection  Board  v.  Wendell  P.  Davis, 
Armstrong  County  Area  Agency  on  Aging,  Kittanning,  Pennsylvania  and 


Bradford  County  Manor,  Troy,  Pennsylvania  9 

SPECIAL  COUNSEL  v.  Alfred  W.  Halx 1 0 

SPECIAL  COUNSEL  v.  Johnny  A.  Tacker 10 

SPECIAL  COUNSEL  v.  Rudolfo  M.  Trujillo 10 

OTHER  NOVEMBER  ISSUANCES 11 

FOR  YOUR  INFORMATION 15 

DEFINITIONS 16 


Digitized  by  the  Internet  Archive 
in  2016  with  funding  from 

University  of  Florida,  George  A.  Smathers  Libraries 


https://archive.org/details/digestpreparedby2219wash 


CASE  SUMMARIES : 


ADVERSE  ACTIONS 

GARFIELD  CADE,  JR.  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  SF075280 10370) 

November  24,  1981 

Appellant  was  removed,  based  upon  the  charge  that  he 
submitted  a falsified  medical  form  which  resulted  in  ap- 
pellant receiving  one  extra  day  of  approved  leave.  The 
agency  also  considered  three  prior  suspensions  in  1978  and 
1979  in  its  decision  to  remove  appellant.  In  the  initial  deci- 
sion, the  presiding  official  sustained  the  charge,  finding  that 
the  offense  involved  questions  of  honesty  and  trustworthi- 
ness such  that  appellant's  removal  promoted  the  efficiency  of 
the  service. 

Appellant  petitioned  for  review,  alleging  that  the  presiding 
official  erred:  ( 1 ) in  not  finding  harmful  error  in  the  agency's 
failure  to  accord  him  a full  30-day  notice  of  its  removal  ac- 
tion; (2)  in  excluding  a key  witness;  (3)  in  not  finding  that  he 
had  been  treated  more  harshly  than  other  disciplined 
employees  had  been;  (4)  in  finding  that  the  removal  action 
promoted  the  efficiency  of  the  service;  and  (5)  in  concluding 
that  the  penalty  of  removal  was  not  too  harsh. 

The  Board  granted  the  petition  for  review  and  found  no 
merit  to  appellant's  first  three  contentions.  The  Board  noted 
that  appellant's  mam  contention  was  that  the  penalty  of 
removal  was  too  harsh.  In  Douglas  v.  Veterans  Administra- 
tion, MSPB  Order  No.  AT075299006  (April  10,  1981),  the 
Board  set  forth  its  authority  to  modify  whaf  it  finds  to  be 
unreasonable  penalties  imposed  by  agencies. 

In  support  of  its  decision  to  remove  appellant,  the  agency 
cited  the  seriousness  of  the  offense  and  appellant's  prior 
disciplinary  record.  The  agency  said  that  the  offense  of 
falsification  warrants  the  penalty  of  removal.  The  Board 
noted  that  although  falsification  of  official  government  docu- 
ments has  been  held  to  constitute  a cause  for  removal,  the 
Board  has  held  in  Klein  v.  Department  of  Labor,  MSPB 
Order  No.  DC075209038  at  3,  n.l  (May  30,  1980),  that 
this  does  not  necessarily  mean  that  any  falsification  of  (a 
document),  however  minor,  unintentional,  or  far  removed  in 
time  will  per  se  constitute  sufficient  grounds  for  removal  as 
promoting  the  efficiency  of  the  service. 

As  to  appellant's  past  disciplinary  record,  the  Board  found 
that  all  of  the  absences  for  which  appellant  was  disciplined 


were  approved  by  the  agency.  The  Board  has  held,  in  a 
case  arising  prior  to  the  Civil  Service  Reform  Act  of  1 978, 
that  a removal  action  for  unsatisfactory  attendance  in  which 
all  of  the  absences  were  approved  cannot  constitute  a valid 
case  of  action.  In  the  matter  of  Kibort,  Docket  No. 
ARB752B90 1418  (June  29,  1 979).  In  this  case,  based  upon 
its  reasoning  in  Kibort,  the  Board  held  that  pnor  disciplinary 
actions  for  unsatisfactory  attendance  which  are  based  wholly 
upon  approved  absences  may  not  be  considered  as  ag- 
gravating factors  for  the  imposition  of  an  enhanced  penalty 
in  an  action  appealed  to  the  Board.  The  Board  further  noted 
that  the  ultimate  burden  is  upon  the  agency  to  persuade  the 
Board  of  the  appropriateness  of  the  penalty  imposed.  Ac- 
cordingly, in  deciding  whether  an  agency  has  met  that 
burden  in  an  appealed  action,  the  Board  said  that  it  will  not 
consider,  as  a relevant  factor,  a prior  disciplinary  action 
which  shows  on  its  face  that  it  was  imposed  on  an  employee 
for  his  or  her  use  of  approved  leave. 

The  Board  also  said  that  although  it  has  made  clear  that  a 
pnor  disciplinary  record  based  on  approved  leave  may  not 
be  treated  as  a disciplinary  record  warranting  an  enhanced 
penalty,  this  principle  need  not  preclude  an  agency,  in  an 
otherwise  appropriate  case,  from  showing  that  the  employee 
is  of  margmal  value  to  the  agency  because  of  his  unreliable 
attendance.  The  Board  said  that  an  agency's  reliance  upon 
the  employee's  past  work  record  is  thus  very  different  from 
its  reliance  upon  an  employee's  past  disciplinary  record  as  a 
factor  relevant  to  the  penalty,  because  the  latter  normally  re- 
quires proof  only  of  the  disciplinary  action  and  not  of  the 
underlying  facts.  In  this  case,  the  agency  did  not  present 
evidence,  other  than  the  disciplinary  records  themselves, 
that  showed  that  appellant  was  an  unreliable  employee  due 
to  excessive  absenteeism. 

The  Board  found  that  appellant's  mjury  was  a mitigating 
circumstance  which  should  have  been  considered  by  the 
agency  in  selecting  the  penalty.  The  Board  found  that  the 
penalty  of  removal  was  unreasonable  and  noted  that  while 
an  employee's  absence  for  one  day  due  to  a painful  injury 
would  normally  not  warrant  a severe  penalty,  when  that 
absence  is  accomplished  by  falsification,  its  seriousness  is 
compounded.  The  Board,  therefore,  concluded  that  a 
30 -day  suspension  was  a reasonable  penalty.  Accordingly, 
the  initial  decision  was  affirmed  as  modified.  The  agency  was 
ordered  to  cancel  the  removal  action  and  to  substitute  in  its 
place  a 30-day  suspension. 


DANNY  CUELLAR  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  SF075299045),  EARL  R. 
BLOOMINGDALE  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES  (Docket  No.  SL075299014), 
ANTHONY  R.  RANDLE  v.  U.S.  POSTAL  SERVICE 
(Docket  No.  CH075299061),  JAMES  K.  LOCKWOOD  v. 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 
(Docket  No.  PH075299049),  THEODORE  A.  SISAK  v. 
U.S.  POSTAL  SERVICE  (Docket  No.  PH075299054), 
and  OSCAR  E.  FLORES  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF075209186) 

November  13,  1981 

The  appellants  were  removed  and  also  suspended  during 
the  30-day  notice  period  required  by  5 U.S.C.  §751 3(b)(  1 ). 
Because  the  suspension  actions  involved  the  issue  of  the 
validity  of  the  regulation  under  which  they  were  accom- 
plished, 5 CFR  §752. 404(d)(3),  the  Board  consolidated  the 
cases  under  5 CFR  § 1 20 1 .36(a).  As  to  the  removal  actions, 
the  Board  issued  final  decisions  in  the  removal  appeals  of  ap- 
pellants Cuellar,  MSPB  Order  No.  SF075299048 
(September  23,  1980),  and  Lockwood,  MSPB  Order  No. 
PH075299050  (December  16,  1980).  In  the  cases  of  ap- 
pellants Randle,  Sisak,  and  Flores,  each  presiding  official 
issued  a single  decision  adjudicating  the  respective  suspen- 
sion and  removal  actions.  In  the  case  of  appellant  Bloom  - 
ingdale,  the  presiding  official  issued  separate  initial  deci- 
sions. The  Board  joined  appellant  Bloomingdale's  appeals  of 
his  suspension  and  removal  actions,  under  5 CFR 
§1201. 36(a)(2). 

The  suspension  decision  in  the  case  of  appellant  Cuellar 
was  reopened  on  August  31,1 979,  and  the  U.S.  Postal  Ser- 
vice was  ordered  to  submit  a brief  on  the  question  of 
whether  it  committed  harmful  error  in  suspending  appellant 
without  30  days'  notice.  The  suspension  decisions  in  the 
cases  of  appellants  Bloomingdale  and  Lockwood  were 
reopened  under  5 CFR  §1201.1 17.  The  initial  decisions  in 
the  cases  of  appellants  Randle,  Sisak,  and  Flores  were  also 
reopened  under  5 CFR  §1201.117. 

The  Board  discussed  the  history  of  so-called  "emergency 
suspension"  regulations.  It  noted  that,  in  passing  the  Civil 
Service  Reform  Act  of  1978,  Congress  maintained  the 
"crime  exception"  now  contained  in  5 U.S.C.  §75 13(b)(1) 
as  the  only  instance  in  which  an  agency's  need  to  protect  its 
employees,  property,  and/or  reputation  could  outweigh  the 
employee's  right  to  30  days'  notice.  Congress  changed  per- 
tinent law,  however,  so  as  to  make  the  30-day  notice  period 
applicable  to  suspensions  of  more  than  14  days.  5 U.S.C. 
§7512(2).  The  Board  noted  that  this  change  eliminated  an 
agency's  ability  to  suspend  an  employee  during  a 30-day 
notice  period  because  the  suspension  itself  required  30  days' 
notice.  Finally,  the  Board  said  that  since  emergency  suspen- 
sions are  nowhere  within  the  purpose  of  Subchapter  II  of 


Chapter  75,  such  suspensions  may  not  be  based  upon 
regulations  prescribed  by  OPM  pursuant  to  5 U.S.C. 
§7514. 

The  Board  held  that  5 CFR  §752. 404(d)(3)  exceeds 
OPM's  regulatory  authority  and  is  for  that  reason  invalid,  in- 
asmuch as  it  is  inconsistent  with  5 U.S.C.  §75 13(b).  Accord- 
ingly, all  of  the  suspensions  in  these  cases,  which  were  im- 
posed under  the  purported  authority  of  5 CFR 
§752. 404(d)(3),  were  found  to  have  been  not  in  accordance 
with  law.  5 U.S.C.  §770 1(c)(2)(C).  Further,  the  Board  found 
that  the  emergency  suspensions  taken  in  these  cases  con- 
stituted adverse  actions  which  were  taken  without 
adherence  to  the  procedural  requirements  of  5 U.S.C. 
§7513.  The  Board  has  held  that  such  an  omission  con- 
stituted clear  harmful  error  under  5 U.S.C.  §770 1(c)(2)(A). 
For  these  reasons,  the  Board  did  not  sustain  the  emergency 
suspension  actions  imposed  upon  appellants. 

Each  appellant  also  appealed  to  the  Board  from  his 
removal  action.  The  Board  issued  final  decisions  on  the 
removal  actions  of  appellants  Cuellar  and  Lockwood.  In 
regard  to  the  other  appellants,  the  Board  reversed  the  initial 
decisions  insofar  as  they  sustained  the  emergency  suspen- 
sions. The  Board  denied  appellant  Bloomingdale's  petition 
for  review  of  the  initial  decision  which  sustained  his  removal. 
The  Board  affirmed  the  initial  decisions  sustaining  the 
removal  of  appellants  Randle,  Sisak,  and  Flores. 


RONALD  B.  FOWLER  v.  UNITED  STATES  GOVERN- 
MENT  PRINTING  OFFICE  (Docket  No. 
DC075280 10284) 

November  13,  1981 

Appellant  was  removed  for  failure  to  report  for  duty  for  a 
portion  of  February  29,  1980,  without  prior  approval,  for 
failure  to  report  on  March  3 and  4 without  an  excuse  accep- 
table to  his  supervisors,  and  for  fighting  or  creating  a disturb- 
ance among  his  fellow  employees  on  April  23,  1980.  In 
April,  appellant  joined  the  agency's  Alcohol  and  Drug 
Abuse  Rehabilitation  Program,  and  during  the  time  he  was 
enrolled,  his  leave  record  dramatically  improved.  Fie 
received  a notice  of  proposed  removal  on  June  1 1 , and  he 
enrolled  in  a 35  day  residential  treatment  program  on  July 
8.  Fie  was  terminated  on  August  1,  1980. 

In  the  initial  decision,  the  presiding  official  reversed  the 
agency's  action.  The  agency  petitioned  for  review,  contend- 
ing that  it  is  not  covered  by  the  provisions  of  the  Rehabilita- 
tion Act  of  1973,  Pub.  L.  No.  93-1 12,  29  U.S.C.  791. 

The  Board  found  no  error  in  the  decision  of  the  presiding 
official  under  5 CFR  1201.115  and  denied  the  petition  for 
review.  The  Board  disagreed  with  the  agency's  contention 
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that  the  Act  does  not  require  that  the  agency  establish  a pro- 
gram to  assure  non-discrimination  on  account  of  physical 
handicap.  The  Board  noted  that  appellant  was  in  the  com- 
petitive service,  and  it  therefore  found  no  reason  to  overturn 
the  presiding  official's  determination  that  appellant  was  a 
qualified  handicapped  person  according  to  29  CFR 
1613.702(f).  The  Board  said  that  the  agency  was  required 
to  make  reasonable  accommodation  to  appellant's  limitations 
unless  the  agency  could  demonstrate  that  the  accommoda- 
tion would  impose  undue  hardship  on  the  operation  of  its 
program.  29  CFR  1613.702(a). 

The  Board  also  noted  that  a supervisor  must  recommend 
that  an  employee  who  is  handicapped  by  alcoholism  par- 
ticipate in  an  available  rehabilitation  or  counseling  program. 
Ruzek  v.  General  Services  Administration,  MSPB  Order 
No.  SL075209017  at  8 (August  20,  1981).  The  Board  said 
that  an  agency  has  an  obligation  to  afford  the  employee  a 
reasonable  opportunity  to  come  to  terms  with  his  or  her  pro- 
blem through  participation  in  a recommended  counseling 
program,  with  the  clear  understanding  that  more  severe 
disciplinary  action  is  inevitable  if  his  or  her  work  perform- 
ance is  again  affected  by  the  disability.  In  this  case,  the 
Board  noted,  the  appellant  made  dramatic  improvement 
after  his  entry  into  the  program,  even  before  the  notice  of 
proposed  removal  was  issued  and  the  agency  was  obligated 
to  afford  him  the  opportunity  to  conquer  his  problem. 


EARNEST  KEELS  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  SF075209041) 

November  24,  1981 

Appellant  was  removed  based  on  a charge  of  being  on 
duty  under  the  influence  of  intoxicants  on  May  18,  1979. 
He  appealed  the  action,  but  in  the  initial  decision,  the 
presiding  official  affirmed  the  agency  action.  Appellant  filed 
both  a petition  for  review  and  a supplemental  petition  in 
which  he  disputed  the  factual  findings  of  the  initial  decision 
and  challenged  the  agency's  compliance  with  the  Com- 
prehensive Alcohol  Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  of  1970,  42  U.S.C. 
§4561. 

Appellant  claimed  that  the  agency  had  violated  the  act  by 
removing  him.  Appellant  admitted  to  being  an  alcoholic, 
and  the  Board  found  that  the  evidence  supported  a history 
of  alcoholism.  The  Board  noted  that  it  has  held  that  in  order 
to  comply  with  the  Act,  an  agency  need  only  advise  the 
employee  of  the  desirability  and  availability  of  appropriate 
counseling.  Reynolds  v.  Department  of  Labor,  MSPB  Order 
No.  SE07528010019  (March  16,  1980).  However,  the 
Board  has  also  held  that  alcoholism  is  a handicapping  condi- 
tion under  the  Rehabilitation  Act  of  1 973  (29  U.S.C.  79 1 ) as 
it  related  to  employment  with  the  federal  government.  Ruzek 
v.  General  Services  Administration,  MSPB  Order  No. 
SL075209017  (August  20,  1981).  The  Board  further  noted 


that  it  determined  in  Ruzek  that  reasonable  accommodation 
must  be  afforded  to  an  employee  who  is  handicapped  by 
alcoholism  by  offering  rehabilitative  assistance  and 
allowance  for  sick  leave,  if  necessary,  before  initiating 
disciplinary  action.  The  Board  said  that  although  testimony 
indicated  that  appellant  had  been  offered  assistance  over  a 
period  of  at  least  two  years,  he  actually  entered  and  at- 
tended a program  of  recovery  for  alcoholics  from  July  6, 
1979  to  July  27,  1979.  The  decision  to  remove  appellant 
was  issued  on  August  17,  1979. 

The  Board  said  that  once  an  employee  enrolls  in  a 
rehabilitation  program,  an  agency  has  an  obligation  to  pro- 
vide the  employee  with  a reasonable  period  of  time  to 
demonstrate  success  before  taking  an  adverse  action.  The 
Board  found  that  in  this  case,  the  agency  removed  appellant 
before  he  had  a reasonable  opportunity  to  demonstrate 
rehabilitation,  thereby  it  failed  to  make  reasonable  accom- 
modation to  appellant's  handicap.  The  Board  therefore, 
reversed  the  agency  action. 


BETTY  L.  MARTIN  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  SL075209031) 

November  2,  1981 

This  case  came  before  the  Board  on  remand  from  the 
Court  of  Claims.  Appellant  was  removed  for  unauthorized 
absences  from  work,  and  her  appeal  was  denied  by  the 
presiding  official  because  it  had  not  been  timely  filed.  Her 
petition  for  review  was  then  denied  because  it  did  not  meet 
the  criteria  for  review. 

The  court  remanded  the  case  to  the  Board  for  further  con- 
sideration in  light  of  the  Board's  decision  in  Alonzo  v. 
Department  of  Air  Force,  MSPB  Order  No.  DA075209013 
(November  24,  1980),  which  dealt  with  the  general  issues  of 
waiver  and  excusable  delay  in  filing  appeals. 

The  Board  noted  that  while  it  chose  to  articulate  the  stan- 
dards regarding  waiver  of  the  filing  deadline  in  the  Alonzo 
case,  those  standards  were  actually  used  in  deciding  the  ap- 
pellant's case  and  the  Board  denied  appellant's  petition  for 
review  because  it  was  unable  to  find  that  the  presiding  of- 
ficial had  abused  his  discretion  in  not  finding  good  cause  to 
waive  the  late  filing. 

The  Board  noted  that  in  the  Alonzo  opinion  it  did  not 
establish  new  criteria  for  defining  the  good  cause  standard 
contained  in  5 CFR  §1201.12.  Instead,  the  Board  merely 
formalized  its  position  on  this  issue  and  established 
guidelines  for  the  future  use  of  presiding  officials.  In  Alonzo, 
the  Board  said  that  the  particular  circumstances  of  each  case 
must  govern  the  determination  by  the  presiding  official 
regarding  good  cause  and  that  the  presiding  official  must 
exercise  judgment  in  determining  whether  there  has  been  a 
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presentation  of  facts  which  reasonably  excuse  the  failure  to 
file  a timely  appeal.  The  nonexclusive  factors  which  the 
presiding  official  should  consider  were  the  length  of  the 
delay;  whether  the  appellant  was  notified  of  the  time  limit  or 
was  otherwise  aware  of  it;  the  existence  of  circumstances 
beyond  the  control  of  the  appellant  which  affected  his  ability 
to  comply  with  the  time  limits;  the  degree  to  which 
negligence  by  the  appellant  has  been  shown  to  be  present 
or  absent;  circumstances  which  show  that  any  neglect  in- 
volved is  excusable  neglect;  a showing  of  unavoidable 
casualty  or  misfortune;  and  the  extent  and  nature  of  the  pre- 
judice to  the  agency  which  would  result  from  waiver  of  the 
time  limit. 

The  Board  said  that  it  was  persuaded  that  appellant  had 
not  shown  good  cause  sufficient  to  justify  a waiver  of  the  total 
time  which  it  took  to  file  her  appeal.  Accordingly,  the  Board 
affirmed  its  February  27,  1980  decision. 


KENNETH  D.  MCCONNELL  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF075299053) 

November  24,  1981 

The  Board,  on  its  own  motion,  pursuant  to  5 CFR 
1 20 1 . 1 1 7,  reopened  this  case  to  address  the  following  issues: 
( 1 ) When  an  agency  relies  on  an  employee's  past 
disciplinary  record  in  determining  the  severity  of  the  penalty 
to  be  assessed,  may  the  appellant  dispute  the  merits  of  the 
past  disciplinary  actions  or  the  procedures  under  which  they 
were  taken?;  (2)  If  so,  is  the  agency  under  a burden  to  sup- 
port these  actions?;  and  (3)  What  evidentiary  standard  is  ap- 
plicable to  proving  prior  disciplinary  actions? 

In  this  case,  appellant  was  removed  for  unauthorized 
absence  and  failure  to  properly  report  two  absences.  In 
assessing  the  penalty,  the  agency  considered  appellant's 
past  record  of  four  disciplinary  actions  taken  between  6 
months  and  2 years  prior  to  the  date  of  removal. 

In  the  interim  period  since  this  case  was  reopened,  the 
Board  decided  Howard  v.  Department  of  the  Army,  MSPB 
Docket  No.  PH075209128  (May  15,  1981)  which  resolved 
the  first  issue  for  which  this  case  was  reopened.  In  Howard, 
the  Board  adopted  the  following  rule: 

Three  elements  are  necessary  for  the  unchallenged 
citation  of  a past  disciplinary  record  for  use  by  an 
agency  in  determining  the  appropriate  penalty  for  a 
current  offense:  the  employee  must  have  been  in- 
formed of  the  action  in  writing;  the  action  must  be  a 
matter  of  record;  and  the  employee  must  have  been 
permitted  to  dispute  the  charges  to  a higher  level  than 
the  authority  that  imposed  the  discipline.  If  any  of 
these  elements  is  missing,  the  employee  must  be  allow- 
ed to  challenge  the  past  record  citation  at  the  hearing 
before  the  Board. 


In  regard  to  the  second  and  third  issues  regarding  the  al- 
location of  the  burden  of  proof  and  the  appropriate  stand- 
ard of  proof,  the  Board  noted  that  it  has  interpreted  section 
7701(c)(1)(B)  to  mean  that  in  any  case  where  the  prepon- 
derance of  the  evidence  standard  is  applicable,  the  agency 
must  support  every  element  of  its  case  by  a preponderance 
of  the  evidence,  and,  when  an  employee  attacks  the  merits 
of  a prior  disciplinary  action,  the  burden  of  proof  is  upon  the 
agency  to  support  its  previous  action  by  a preponderance  of 
the  evidence. 

The  Board  said  that  in  this  case,  the  three-element  test  was 
met,  and  there  was  no  need  to  review  the  prior  disciplinary 
actions.  The  Board  noted  that  for  each  of  the  four 
disciplinary  actions,  the  criteria  for  use  of  past  disciplinary 
actions  were  met. 

The  Board  found  that  the  agency  supported  its  decision 
by  a preponderance  of  the  evidence,  and  the  removal  pro- 
moted the  efficiency  of  the  service.  Accordingly,  the  initial 
decision  was  affirmed. 


JURISDICTION 

ARTHUR  J.  ARONSON  v.  SOCIAL  SECURITY  AD- 
MINISTRATION. DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (Docket  No.  HQ752 181 10056) 
November  16,  1981 

This  case  came  before  the  Board  on  motions  to  dismiss 
filed  by  the  Social  Security  Administration  and  the  Office  of 
Personnel  Management.  The  Board's  administrative  law 
judge  submitted  a recommended  decision  on  July  29,  1981, 
dismissing  the  appeal.  While  the  Board  concurred  that  this 
case  should  be  dismissed  for  lack  of  jurisdiction,  it  did  not 
concur  in  the  reasoning  for  the  recommended  decision. 

On  November  6,  1980,  appellant,  an  administrative  law 
judge  with  the  Social  Security  Administration,  filed  an  ap- 
plication for  retirement  which  became  effective  November 
13,  1980.  The  Board  noted  that  it  was  undisputed  that  ap- 
pellant retired  on  his  own  initiative  due  to  ill  health  and 
because  of  a disagreement  with  the  acting  regional  chief  ad- 
ministrative law  judge  about  the  reassignment  of  two  of  his 
cases.  On  November  21,  appellant  attempted  unsuccessful- 
ly to  rescind  his  application  for  retirement.  Appellant  ap- 
pealed to  the  Board  on  April  24,  1‘981,  arguing  that  his 
retirement  was  involuntary  and  coerced.  A recommended 
decision  by  the  Board's  administrative  law  judge  proposed 
to  accept  jurisdiction  of  the  appeal  under  5 U.S.C.  §7521, 
but  to  dismiss  the  case  for  lack  of  timeliness  before  OPM. 

The  Board  noted  that  in  cases  such  as  this,  if  the  appellant 
can  establish  jurisdiction,  the  action  may  not  ordinarily  be 
sustained,  because  if  the  action  was  not  a voluntary  separa- 
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tion  (and  hence  constituted  a removal),  the  action  would  in 
all  probability  be  tainted  by  harmful  error  in  that  it  would 
have  been  effected  prior  to  a Board  hearing  and  without  a 
complaint  having  been  filed.  5 U.S.C.  §752 1(a),  5 CFR 
§1201.134  (1981). 

The  Board  noted  that  in  this  case  there  were  two  aspects  to 
appellant's  allegation  of  involuntariness:  (1)  that  appellant 
was  entitled  to  rescind  his  application  for  retirement  under 
the  principle  that  an  agency  may  decline  a request  to 
withdraw  a voluntary  separation  before  its  effective  date  on- 
ly when  the  agency  has  a valid  reason  and  explains  that 
reason  to  the  employee;  and  (2)  that  appellant's  resignation 
was  involuntary  because  it  was  induced  in  part  by  an 
ongoing  disagreement  with  the  regional  chief  administrative 
law  judge.  The  Board  discussed  each  issue  and  said  that  ap- 
pellant's first  contention,  inasmuch  as  appellant  did  not  at- 
tempt to  withdraw  his  resignation  prior  to  its  effective  date 
was  a frivolous  allegation.  In  regard  to  appellant's  second 
contention,  the  Board  said  that  the  test  for  determining 
whether  a separation  is  voluntary  was:  (1)  that  one  side  in- 
voluntarily accepted  the  terms  of  another;  (2)  that  cir- 
cumstances permitted  no  other  alternative;  and  (3)  that  said 
circumstances  were  the  result  of  coercive  acts  of  the  op- 
posite party.  Myslik  v.  Veterans  Administration,  2 MPSB 
241  (1980). 

The  Board  noted  that  there  was  no  indication  that  the 
agency  so  much  as  suggested  that  he  retire,  and,  inasmuch 
as  appellant  did  not  allege  the  elements  of  an  involuntary 
retirement  as  set  out  in  Myslik,  a hearing  was  not  warranted 
in  this  case.  The  Board  said  that  appellant  failed  to  allege 
jurisdiction,  and  therefore  dismissed  his  appeal. 


PARTICULAR  EMPLOYMENT  CATEGORIES 

OSWALD  ANDERSON  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  AT035380 10005) 

November  23,  1981 

Appellant  filed  an  appeal  asserting  that  the  agency  im- 
properly denied  him  restoration  to  his  former  position  of 
distribution  clerk.  Appellant  sought  restoration  because  the 
Office  of  Workers'  Compensation  Program  had  terminated 
his  benefits  because  it  found  appellant  to  be  fully  recovered 
from  the  compensable  back  injury.  The  agency  stated  that  it 
denied  appellant  restoration  because  he  had  a number  of 
job-related  injuries  (19  injuries  over  a period  of  22  years) 
which  indicated  that  he  was  incapable  of  performing  the 
duties  of  his  position  without  hazard  to  himself  or  others.  In 
the  initial  decision,  the  presiding  official  found  that  appellant 
had  been  accorded  priority  consideration  as  required  by  5 
U.S.C.  §81 51(b)(2),  but  that  the  agency  properly  denied 
him  employment  because  of  appellant's  prior  record  of  in- 
juries. 


Appellant  petitioned  for  review,  alleging  an  erroneous  in- 
terpretation of  statute  and  regulation  and  contending  that  the 
conduct  of  the  hearing  violated  his  basic  nghts  to  question 
witnesses  and  submit  evidence.  The  Office  of  Personnel 
Management  (OPM)  intervened  and  filed  a bnef,  contend- 
ing that  the  Board's  scope  of  review  in  restoration  cases  is 
limited  to  determining  whether  an  agency  afforded  an 
employee  seeking  restoration  pnority  consideration. 

The  Board  granted  the  petition  for  review  and  considered 
OPM's  contention  concerning  the  scope  of  Board  review. 
The  Board  noted  that  in  Thompson  v.  U.S.  Postal  Service, 
MSPB  Order  No.  DA035399002  (March  25,  1981)  it 
determined: 

The  Board's  jurisdiction  to  hear  such  appeal  under  5 
CFR  302.501 , upon  a showing  that  the  appellant  was 
denied  restoration  nghts  because  of  the  employment 
of  another  person,  would  be  rendered  meaningless  if 
we  lacked  the  authonty  to  consider  the  validity  of  the 
reasons  given  by  an  agency  for  not  hiring  a former 
employee  entitled  to  prionty  consideration,  and 
fashion  an  appropriate  remedy,  where  the  reasons  are 
found  to  be  invalid,  by  ordering  that  the  former 
employee  be  hired  by  the  agency  in  his  or  her  former 
or  an  equivalent  position. 

Therefore,  the  Board  found  that  the  presiding  official  did  not 
exceed  the  Board's  authority  in  reviewing  the  agency's 
reasons  for  its  denial  of  restoration. 

The  Board  discussed  its  decisions  relating  to  restoration  in 
Whitfield  v.  U.S.  Postal  Service,  MSPB  Order  No. 
AT035309006  (March  26,  1981)  and  in  Wright  v.  United 
States  Postal  Service,  MSPB  Order  No.  DC035380 10009 
(March  25,  1981).  The  Board  found  in  Wright,  that  a 
reasonable  time  frame  in  which  to  demonstrate  rehabilitation 
is  two  years  prior  to  the  commencement  of  the  compensable 
benefits.  The  Board  noted  that  nine  of  appellant's  injuries 
were  related  to  compensable  injuries,  but  that  for  three  years 
prior  to  the  commencement  of  his  benefits,  there  were  no  in- 
juries. Therefore,  the  Board  found  that  appellant's  record  of 
injuries  did  not  form  a proper  basis  for  denying  him 
restoration. 

The  Board  then  examined  the  agency's  obligations  toward 
appellant.  The  Board  noted  that  because  appellant's 
recovery  was  more  than  one  year  after  commencement  of 
compensation,  his  rights  to  restoration  are  governed  by  5 
U.S.C.  8151(b),  which  states: 

(2)  the  department  or  agency  which  was  the  last 
employer  shall . . . make  all  reasonable  efforts  to  place, 
and  accord  priority  to  placing,  the  employee  in  his 
former  or  equivalent  position  within  such  department 
or  agency,  or  within  any  other  department  or  agency. 
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The  Board  found  no  evidence  regarding  the  agency's  ef- 
forts to  place  appellant.  Therefore,  the  Board  said,  the  agen- 
cy must  submit  evidence  showing  that  it  has  fully  complied 
with  5 U.S.C.  §8151  as  interpreted  by  the  Board  in  Whit- 
field, before  any  decision  can  be  made  on  appellant's 
restoration  rights.  Accordingly,  the  initial  decision  was 
vacated,  and  the  case  was  remanded  to  the  Atlanta  Regional 
Office. 


RICHARD  I.  RUPPERT  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  CH03538010182) 

November  4,  1981 

Appellant,  while  serving  a probationary  period,  received 
a marginally  satisfactory  performance  rating,  and  a short 
time  later,  he  sustained  a compensable  injury.  While 
recuperating  from  his  injury,  the  agency  terminated  him  for 
unsatisfactory  performance.  Upon  his  recovery  within  one 
year,  he  was  refused  restoration  by  the  agency,  which 
claimed  that  the  restoration  procedures  did  not  apply  in  the 
case  of  an  employee  who  was  terminated  for  cause.  In  the 
initial  decision,  the  presiding  official,  relying  on  Miller  v. 
U.S.  Postal  Service,  MSPB  Order  No.  DA035309006, 
September  30,  1980,  held  that,  since  appellant's  separation 
was  not  the  result  of  compensable  injury  alone,  he  was  not 
entitled  to  restoration  rights. 

Appellant  petitioned  for  review,  arguing  that:  (1)  Miller 
was  wrongly  decided;  and  (2)  that  his  case  is  distinguishable 
from  Miller.  OPM  intervened  and  filed  a brief  in  support  of 
the  appellant's  petition. 

The  Board  granted  the  petition  for  review.  In  response  to 
appellant's  first  argument,  the  Board  found  no  basis  for  con- 
cluding that  its  decision  in  Miller  represented  an  incorrect 
application  of  law  or  regulation.  The  Board  noted  that  in 
Miller,  it  held  that  an  employee  who  had  been  removed  for 
failure  to  meet  attendance  requirements  and  for  absence 
without  leave  and  whose  grievance  concerning  the  action 
had  been  finally  decided  was  not  entitled  to  restoration 
because  the  removal  was  clearly  for  cause  unrelated  to  the 
injury.  The  Board  noted  that  both  the  appellant  and  OPM 
argued  that  Miller  does  not  represent  a correct  articulation 
of  the  law,  but  neither  argued  that  the  separation  in  that  case 
was  related  to  the  compensable  injury.  The  Board  noted  that 
in  fact,  in  Miller,  appellant  was  removed  for  extensive 
absences  which  began  considerably  before  his  injuries  and 
continued  until  his  removal,  and  a grievance  filed  by  the  ap- 
pellant in  Miller  resulted  in  a determination  that  just  cause 
existed  for  the  removal. 

In  regard  to  appellant's  second  argument,  the  Board  said 
that  it  agreed  that  there  was  a relationship  between  ap- 
pellant's injury  and  his  separation.  The  Board  noted  that  ap- 
pellant's supervisor  had  the  choice  of  recommending 


separation  only  days  before  appellant's  injury,  but,  instead, 
recommended  retention.  The  agency  did  not  assert  that  ap- 
pellant's performance  deteriorated  during  those  few  days 
but  rather  admitted  that  the  basis  for  the  separation  was  the 
absence  of  any  opportunity  for  appellant  to  demonstrate  im- 
proved performance  once  he  was  injured. 

The  Board  said  that  nothing  in  the  applicable  law,  5 
U.S.C.  §8151  (b)(1),  precluded  entitlement  to  restoration 
under  the  circumstances  of  appellant's  case.  OPM  asserted 
that,  under  its  regulations  at  5 CFR  §353. 103(c)(1),  a 
restoration  right  applies  if  the  separation  is  substantially 
related  to  the  compensable  injury.  The  Board  found  that  an 
employee  is  entitled  under  5 U.S.C.  353  to  restoration 
where  his  or  her  separation  or  furlough  either  resulted  from 
or  was  substantially  related  to  compensable  injury. 

Accordingly,  the  Board  reversed  the  initial  decision  and 
ordered  the  agency  to  restore  appellant  consistent  with 
5 CFR  Part  353C  retroactive  to  the  date  compensation 
ceased. 


PRACTICE  AND  PROCEDURE 

OWEN  SWEENEY  v.  DEPARTMENT  OF  TREASURY 
(Docket  No  M 80-13),  JIMMY  PRICE  v.  DEPARTMENT 
OF  TREASURY  (Docket  No.  AT043209001),  and  JACK 
COWAN  v.  DEPARTMENT  OF  TREASURY  (Docket  No 
M 80-16) 

November  13,  1981 

This  case  came  before  the  Board  upon  the  Office  of  Per- 
sonnel Management's  (OPM)  Motion  for  Reconsideration.  In 
these  cases,  the  Board  held  that  any  conflict  of  interest  was 
too  speculative  to  justify  disqualification  of  the  National 
Treasury  Employees  Union  (NTEU)  from  representing 
criminal  investigators,  GS-181 1,  special  agents,  of  the  Inter- 
nal Revenue  Service  (IRS)  in  adverse  action  appeals  before 
this  Board. 

The  argument  presented  by  IRS  was  that  if  a special  agent 
represented  by  NTEU  was  reinstated  to  his  or  her  position, 
he  or  she  would  be  compromised  in  the  performance  of  his 
or  her  duties  when  investigating  other  members  of  NTEU 
due  to  a debt  of  gratitude  to  the  union.  The  Board  rejected 
this  argument  based  upon  its  conclusion  that  any  conflict  of 
interest  created  by  NTEU  representation  was  far  too 
speculative  to  create  a "reasonable  likelihood''  that  the  in- 
vestigator would  be  subject  to  temptations  which  the  IRS 
seeks  to  avoid.  The  Board  said  that  in  so  concluding,  it  relied 
heavily  on  a line  of  cases  decided  by  the  National  Labor 
Relations  Board  (NLRB)  which  held  that  employees  respon- 
sible for  inspecting  the  work  of  other  employees  may  belong 
to  the  same  union  representing  the  employees  whose  work 
they  inspected. 
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The  Board  also  held  that  the  criminal  investigators'  exclu- 
sion from  any  bargaining  unit  pursuant  to  Executive  Order 
12171  for  national  security  reasons  was  irrelevant  to 
whether  a conflict  of  interest  existed  for  representational  pur- 
poses in  an  adverse  action. 

In  its  motion  for  reconsideration,  OPM  presented  a new 
theory  for  finding  a conflict  of  interest.  OPM  distinguished 
the  NLRB  cases  on  the  ground  that  the  unions  in  those  cases 
had  a "duty  of  fair  representation"  to  those  inspectors.  Under 
5 U.S.C.  71 14(a)(1),  NTEU  only  has  the  duty  to  represent 
fairly  members  of  the  bargaining  unit,  which  does  not  in- 
clude the  criminal  investigators.  OPM  concluded  therefore, 
that  the  inspectors  in  the  NLRB  cases  have  no  incentive  to 
curry  favor  with  their  unions,  whereas  the  criminal  in- 
vestigator might  investigate  other  NTEU  members  less 
vigorously  so  that  in  the  event  an  adverse  action  is  taken 
against  him  or  her,  the  union  will  agree  to  represent  him  or 
her  in  that  appeal. 

The  Board  addressed  the  question  of  whether  any  conflict 
which  might  exist  under  this  theory  is  too  speculative  to  re- 
quire NTEU's  disqualification  and  concluded  that  it  was.  The 
Board  noted  that  its  review  of  the  IRS  submissions  indicates 
that  it  is  the  responsibility  of  criminal  investigators,  rather 
than  special  agents  to  investigate  IRS  employees.  The  Board 
said  that  the  IRS  had  simply  not  shown  that  the  special 
agents  were  regularly  assigned  to  investigate  fellow 
employees.  For  this  reason,  the  Board  said,  it  was  not  per- 
suaded that  there  is  a "reasonable  likelihood"  that  a special 
agent  would  shirk  his  or  her  duty  to  investigate  union 
member  employees  on  those  rare  occasions  when  called 
upon  to  do  so,  in  the  hope  that  NTEU  would  reward  such 
behavior  by  representing  him  or  her  in  the  event  of  an 
adverse  action. 

OPM's  motion  for  reconsideration  was  therefore  denied, 
and  the  Board's  previous  ruling  that  NTEU  may  represent 
Criminal  Investigator,  GS- 1811,  Special  Agents  in  adverse 
action  appeals  before  the  Board  is  affirmed. 


REGULATION  REVIEW 

NATIONAL  TREASURY  EMPLOYEES  UNION,  PETI- 
TIONER v.  DONALD  DEVINE,  DIRECTOR,  OFFICE 
OF  PERSONNEL  MANAGEMENT,  ET  AL.,  RESPON- 
DENT (Docket  No.  HQ  120500003) 

November  13,  1981 

On  February  7,  1980,  the  National  Treasury  Employees 
Union  (NTEU)  filed  a petition  requesting  that  the  Board  exer- 
cise its  authority,  granted  under  5 U.S.C.  1205(e),  to  review 
regulations  issued  by  the  Office  of  Personnel  Management 


(OPM)  and  their  implementation.  In  its  petition,  NTEU 
challenged  a provision  of  the  Federal  Personnel  Manual 
(FPM)  Supplement  335- 1 , Subchapter  6,  which  provides 
that  individuals  responsible  for  the  Personnel  Management 
Program  must  clearly  identify  those  examination  materials 
(such  as  test  materials,  rating  guides,  or  crediting  plans) 
which  require  secunty  and  control,  and  ensure  that  proper 
security  and  control  are  maintained.  The  petition  stated  that 
denial  of  access  to  crediting  plans,  which  are  used  by  pro- 
motion and  selection  panels  to  rate  and  rank  candidates  for 
employment  or  promotion,  violates  5 U.S.C.  §2302(b)  both 
on  its  face  and  as  applied  by  the  U.S.  Customs  Service. 

Before  the  Board  exercised  its  authority,  it  sought  and 
received  comments  from  the  Department  of  the  Treasury 
and  OPM.  The  Board,  by  order  dated  January  13,  1981, 
granted  the  petition  for  review  of  FPM  Supplement  335- 1 , 
Subchapter  6,  as  implemented  by  the  U.S.  Customs  Ser- 
vice, but  declined  to  grant  review  of  the  rule  on  its  face, 
stating: 

There  is  no  showing  that  the  commission  of  a pro- 
hibited personnel  practice  is  a reasonably  forseeable 
result  of  the  regulation's  existence.  The  rule  is  rational- 
ly related  to  the  purpose  of  preventing  unfair  advan- 
tage to  any  competing  applicant  or  employee.  Peti- 
tioner's speculations  about  its  use  to  conceal  arbitrary 
actions  are  too  insubstantial  in  our  opinion  to  warrant 
review.  (MSPB  Order  dated  January  13,  1981,  at  3.) 

The  Board,  after  receiving  briefs  and  comments  from  in- 
terested parties,  discussed  crediting  plans  in  general,  and 
said  that  it  was  because  of  their  importance  to  the  selection 
process  that  it  noticed  the  issue  of  whether  the  Customs  Ser- 
vice, by  denying  access  to  those  plans,  arbitrarily  applied 
FPM  Supplement  335-1,  Subchapter  6.  The  Board  noted 
that  the  Customs  Service  explained  how  its  original  applica- 
tion of  this  rule  could  have  appeared  to  be  arbitrary  and 
established  that  it  currently  applies  that  section  in  accor- 
dance with  non-objectionable  criteria. 

The  Board  said  that  it  was  persuaded  that  the  Customs 
Service  is  not  currently  implementing  FPM  Supplement 
335- 1 , Subchapter  6,  in  an  arbitrary  fashion  and  therefore, 
did  not  need  to  reach  the  question  of  whether  the  arbitrary 
implementation  of  this  rule  required  the  commission  of  a 
prohibited  personnel  practice.  The  Board  noted  that  peti- 
tioner did  not  introduce  evidence  of  specific  instances  of 
personnel  actions  taken  by  the  Customs  Service  that  in- 
volved the  use  of  crediting  plans  to  which  access  was  im- 
properly denied.  In  addition,  the  Board  noted  that  petitioner 
did  not  argue  that  the  withholding  of  any  crediting  plan  con- 
tributed to  the  commission  of  a prohibited  personnel  prac- 
tice. The  Board  concluded  therefore,  that  FPM  Supplement 
335- 1 , Subchapter  6,  has  not  been  and  is  not  being  invalid- 
ly  implemented  by  the  Customs  Service. 
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RETIREMENT 

LYLE  J.  MEYER  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  DC083 109004) 

November  24,  1981 

Appellant  appealed  from  the  Office  of  Personnel  Manage- 
ment's (OPM)  reconsideration  decision  disallowing  retire- 
ment service  credit  for  federal  service  allegedly  performed 
from  September  1956  through  August  1962.  During  this 
period,  appellant  performed  duties  for  the  Department  of  the 
Army  under  contracts  between  Philco  (appellant's 
employer)  and  the  Army.  In  the  initial  decision,  the 
presiding  official  found:  (1)  that  appellant  did  not  meet  the 
criteria  of  a federal  employee  for  the  period  he  claimed 
since  he  was  not  appointed  in  the  civil  service  by  a federal 
official  acting  in  an  official  capacity;  (2)  that  an  employer- 
employee  relationship  had  not  been  created  between  the 
Army  and  appellant;  and  (3)  that  OPM's  decision  was  sup- 
ported by  a preponderance  of  the  evidence.  The  presiding 
official  sustained  OPM's  decision. 

Appellant  petitioned  for  review,  alleging  that  the  initial 
decision  was  based  on  an  erroneous  interpretation  of  statute 
and  regulation,  on  procedural  grounds,  and  on  the  merits. 
The  petition  for  review  was  granted. 

Appellant  asserted  that  the  presiding  official  erred  in  de- 
nying his  oral  motion  for  sanctions  against  OPM  for  failing  to 
respond  to  the  petition  for  appeal  or  to  show  cause  why 
sanctions  should  not  be  imposed  for  its  apparent  failure  to  de- 
fend the  appeal.  OPM  filed  a belated  response,  but  did  not 
attempt  to  show  cause  for  its  untimeliness.  Appellant  re- 
quested that  the  presiding  official  strike  and  refuse  to  con- 
sider OPM's  untimely  response,  permit  appellant  to  in- 
troduce secondary  evidence,  and  rule  for  appellant  due  to 
OPM's  failure  to  defend  the  appeal. 

The  Board  found  that  the  presiding  official  erred  in  not  im- 
posing sanctions  upon  OPM  and  said  that  by  striking  OPM's 
response  to  the  petition  for  appeal  the  ends  of  justice  would 
be  served.  The  Board  also  refused  to  consider  OPM's 
response  to  the  petition  for  review,  saying  that  OPM  had  not 
displayed  the  due  diligence  and  good  faith  expected  of  an 
agency  in  defending  an  appeal  before  the  Board,  and  com- 
plying with  the  legitimate  order  of  a presiding  official. 

In  response  to  appellant's  allegation  that  OPM's  failure  to 
attend  the  hearing  denied  him  the  opportunity  to  question 
OPM's  arguments  and  further  justify  his  case,  the  Board 
found  it  to  be  unpersuasive.  The  Board  noted  that  appellant 
failed  to  subpoena  any  witnesses  or  to  avail  himself  of  the 
Board's  discovery  proceedings  against  OPM. 

The  Board  found  that  the  presiding  official  did  not  err  in  is- 
suing his  initial  decision  without  benefit  of  the  hearing 
transcript  nor  did  he  abuse  his  discretion  by  questioning  ap- 


pellant and  eliciting  testimony  at  the  hearing,  as  appellant 
contended. 

Finally,  the  Board  agreed  with  the  presiding  official's  find- 
ing that  appellant  did  not  meet  all  the  criteria  of  an  employee 
for  purposes  of  earning  creditable  service  for  retirement. 
The  Board  found  that  the  circumstances  did  not  establish 
that  an  official  with  appointing  authority  took,  authorized  or 
ratified  any  action  which  reasonably  could  be  said  to  have 
resulted  in  an  appointment.  The  Board  also  noted  that  ap- 
pellant's performance  of  duties  for  the  Army  did  not  give  rise 
to  an  employer-employee  relationship  satisfying  the  appoint- 
ment criteria  of  5 U.S.C.  §2 105(a)(1)  and  that  appellant  fail- 
ed to  produce  for  review  by  the  Board,  the  contracts  upon 
which  he  based  his  claim  of  appointment. 

The  Board  found  that  its  review  of  the  record  revealed 
that  the  initial  decision  was  not  based  on  a harmfully  er- 
roneous interpretation  of  statute  or  regulation.  Accordingly, 
the  initial  decision  was  affirmed  as  modified. 


RICHARD  C.  PRESTIEN  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  AT083 18090002) 
November  20,  1981 

The  Board  reviewed  the  initial  decision  in  this  case,  which 
sustained  the  discontinuance  by  the  Office  of  Personnel 
Management  (OPM)  of  a former  employee's  receipt  of  a 
voluntary  disability  retirement  annuity.  The  case  presented 
issues  concerning  the  burden  and  standard  of  proof  in  such 
appeals. 

Appellant  applied  to  the  former  Civil  Service  Commission 
in  November  1974  for  disability  retirement  after  completing 
approximately  seven  years  of  civilian  service.  The  Commis- 
sion's Bureau  of  Retirement,  Insurance,  and  Occupational 
Health  approved  his  application  for  disability  retirement  in 
February  1975.  In  July  1978,  the  Commission  instructed 
appellant  to  submit  to  a medical  examination  to  determine 
whether  he  had  recovered  from  his  disability.  As  a result  of 
the  examination,  appellant  was  issued  a “recovery  from 
disability"  notice  which  informed  him  that  his  disability  retire- 
ment would  be  discontinued.  Appellant  appealed  this  deci- 
sion to  the  Board's  Atlanta  Regional  Office. 

In  the  initial  decision,  the  presiding  official  found  that  ap- 
pellant was  no  longer  totally  disabled  and  sustained  OPM's 
decision  to  discontinue  appellant's  disability  retirement  an- 
nuity. Appellant  petitioned  for  review  asserting  that.  (1) 
OPM  erred  in  finding  him  no  longer  totally  disabled;  and  (2) 
the  initial  decision  erroneously  found  OPM's  documentation 
supported  by  a preponderance  of  the  evidence. 

The  Board  granted  the  petition  for  review,  noting  that 
under  the  Civil  Service  Reform  Act  of  1978,  it  is  em- 
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powered,  by  section  8347(d),  to  review  appeals  from  an  ad- 
ministrative action  or  order  of  OPM  affecting  the  civil  ser- 
vice retirement  rights  or  interests  of  an  individual.  In  order  to 
make  a final  determination  of  appellant's  right  to  continued 
receipt  of  a disability  retirement  annuity,  the  Board  address- 
ed two  issues:  ( 1 ) who  must  bear  the  burden  of  proof  in  an 
appeal  under  5 U.S.C.  8347(d)  of  an  action  brought  by 
OPM  to  discontinue  a voluntary  disability  retirement  annuity 
due  to  an  annuitant's  alleged  recovery;  and  (2)  the  standard 
of  proof  in  such  appeals. 

In  regard  to  the  first  issue,  the  Board  discussed  and 
adopted  its  findings  in  Chavez  v.  Office  of  Personnel 
Management,  MSPB  Order  No.  DA831L09003  (May  28, 
1981),  and  the  standards  applied  by  the  Civil  Service  Com- 
mission, and  held  that  the  applicant  had  the  burden  of  prov- 
ing continuing  entitlement  to  disability  retirement.  In  regard 
to  the  standard  of  proof  to  be  applied,  the  Board  held  in 
Chavez,  that  the  preponderance  of  the  evidence  standard  is 
the  proper  one  because:  (1)  it  is  the  standard  under  5 U.S.C. 
§770 1(c);  (2)  it  was  the  standard  consistently  applied  by  the 
Commission  m such  cases;  and  (3)  it  is  the  one  most  com- 
monly applied  in  agency  proceedings  and  best  suited  for 
cases  coming  before  the  Board.  The  Board  found  that  the 
elements  of  proof  set  forth  in  Chavez  in  determining  disabili- 
ty are  equally  applicable  m determining  the  fact  of  continu- 
ing disability  for  civil  service  retirement  purposes. 

The  Board  found  that  appellant's  evidence  demonstrated 
that  his  disability  was  unchanged  since  his  retirement  and 
that  appellant  demonstrated  that  the  initial  decision  was  bas- 
ed on  an  erroneous  interpretation  or  application  of  the 
statute  requirements  governing  the  weight  of  evidence 
under  section  7701(c)(1)(B).  The  Board  also  found  that  ap- 
pellant carried  his  burden  of  persuasion  and  established,  by 
a preponderance  of  the  evidence,  his  continued  disability 
for  retirement  purposes  under  5 U.S.C.  §8337.  According- 
ly, the  initial  decision  was  reversed. 


ANNUITIES 

LACY  B.  WARD  v.  UNITED  STATES  CONSUMER 
PRODUCT  SAFETY  COMMISSION  (Docket  No. 

PH34438 110229) 

November  9,  1981 

Appellant  appealed  to  the  Philadelphia  Regional  Office 
from  the  agency  action  denying  him  severance  pay.  The 
presiding  official  dismissed  the  appeal  for  lack  of  jurisdiction. 

Appellant  petitioned  for  review,  contending  that:  (1) 
severance  pay  is  based  upon  an  employee's  involuntary 
separation  and  is  therefore  appealable  to  the  Board;  and  (2) 
severance  pay  is  tantamount  to  an  annuity  and  thus  falls 
within  the  Board's  jurisdiction.  Appellant  also  alleged 


various  due  process  rights  violations  and  discrimination 
based  on  age. 

The  Board  stated  that  denial  of  severance  pay  is  not  an  ac- 
tion appealable  to  it  under  Section  7512  of  Title  5,  U S. 
Code.  The  Board  found  that  appellant's  contention  that 
severance  pay  is  an  annuity  and  thus  appealable  to  the 
Board,  was  unsupported  by  law.  Under  5 U.S.C.,  Chapter 
83,  Subch.  Ill,  the  denial  of  an  annuity  is  appealable  to  the 
Board;  however,  under  5 U.S.C.,  Chapter  55,  Subch.  IX, 
which  relates  to  severance  pay  and  back  pay,  no  similar 
right  of  appeal  exists.  The  Board  discussed  annuities,  and 
said  that  an  annuity  is  defined  in  5 U.S.C.  §831 1(2)  as  "a 
retirement  benefit,  including  a disability  insurance 
benefit  creditable  to  an  employee  toward  the  benefit 
under  the  statute,  regulation,  or  agreement  which  provides 
the  benefit ..."  Thus,  the  Board  continued,  under  that  sec- 
tion, an  annuity  is  a benefit  preconditioned  upon  the 
employee's  retirement  from  the  service.  However, 
severance  pay,  although  not  specifically  defined  under 
Chapter  55,  is  not  preconditioned  upon  retirement  but  upon 
involuntary  separation  from  the  service.  See  5 U.S.C. 
§5595(b)(2).  The  Board  also  noted  that  pay  issues  are  usual- 
ly resolved  between  the  agency  and  the  employee,  but 
where  this  is  not  possible,  31  U.S.C.  §71  dictates  that  the 
General  Accounting  Office  will  settle  the  dispute. 


SPECIAL  COUNSEL 

SPECIAL  COUNSEL.  MERIT  SYSTEMS  PROTECTION 
BOARD  v.  WENDELL  P.  DAVIS,  ARMSTRONG 
COUNTY  AREA  AGENCY  ON  AGING,  KITTANNING. 
PENNSYLVANIA  and  BRADFORD  COUNTY  MANOR, 
TROY.  PENNSYLVANIA  (Docket  No.  HO  1206000 19) 
November  10,  1981 

The  Acting  Special  Counsel,  in  a complaint  filed  July  9, 
1980,  pursuant  to  5 U.S.C.  1206(g)(1),  charged  Respon- 
dent Davis  with  violating  the  Hatch  Political  Activities  Act,  5 
U.S.C.  Chapter  15,  by  being  a candidate  for  the 
Republican  nomination  for  the  Office  of  Commissioner  of 
Armstrong  County  in  the  primary  election  held  on  May  15, 
1979.  The  Special  Counsel  requested  that  respondent  be 
removed  from  his  employment  with  Bradford  County  and 
barred  for  a period  of  1 8 months  from  employment  with  any 
state  or  local  agency  in  Pennsylvania. 

In  his  recommended  decision,  the  Administrative  Law 
Judge  (ALJ)  found  that  respondent  was  covered  by  the  act 
since  his  agency  received  financial  support  from  the  federal 
government  through  the  county  Board  of  Commissioners, 
and  that  respondent's  candidacy  constituted  a clear  violation 
of  the  statute.  However,  the  ALJ  found  that  as  a result  of 
mitigating  circumstances,  the  disciplinary  action  sought  was 
not  warranted.  Respondent  was  unofficially  advised  by  the 
chairman  of  the  Board  of  Commissioners  that  his  candidacy 
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was  prohibited.  Respondent  then  contacted  an  attorney  who 
sought,  but  was  not  provided  with  a legal  opinion  from  the 
county  solicitor.  Respondent  was  also  informally  advised  by 
two  other  county  commissioners  that  he  was  not  covered  by 
the  Hatch  Act,  and  respondent's  attorney  advised  him  in  the 
same  fashion.  The  ALJ  found,  under  the  circumstances,  that 
respondent  acted  reasonably  in  seeking  legal  advice  and 
recommended  that  the  Board  enter  an  order  finding  that 
respondent  violated  5 U.S.C.  §1 502(a)(3)  by  his  candidacy, 
but  that  the  violation  did  not  warrant  removal. 

The  Special  Counsel  indicated  that  no  exceptions  to  the 
recommended  decision  would  be  filed.  The  Board  ap- 
proved and  adopted  as  a final  order  the  findings  and  conclu- 
sions of  the  ALJ. 


SPECIAL  COUNSEL  v.  ALFRED  W.  HALX  (Docket  No. 

HO  120600028) 

November  16,  1981 

Alfred  W.  Halx  was  charged  with  violation  of  the  Hatch 
Act,  5 U.S.C.  § 7324(a)(2).  It  was  found  that  respondent's 
activities  fell  within  the  proscription  of  section  7324  as  im- 
plemented by  5 C.F.R.  §733.122(7)  and  (10). 

The  Chief  Administrative  Law  Judge  recommended  that 
the  Board  grant  the  Special  Counsel's  motion  for  Accep- 
tance of  Settlement  Agreement  based  on  a Joint  Stipulation 
of  Facts  for  purposes  of  settlement  only.  The  parties  re- 
quested that  a hearing  be  forgone  and  that  a 20  day  suspen- 
sion be  imposed  on  respondent. 

The  Chief  Administrative  Law  Judge  concluded  that  a 20 
day  suspension  from  duty  was  reasonable  in  the  cir- 
cumstances set  out  in  the  stipulation  of  facts. 

As  set  forth  in  Special  Counsel  v.  Jim  J.  Dukes,  MSPB 
Docket  No.  HO  120600020  (October  29,  1981),  section 
7325  requires  the  Board  to  impose  a penalty  of  no  less  than 
30  days  when  a violation  of  section  7324  is  found.  Accord- 
ingly, the  Board  declined  to  adopt  the  recommended  deci- 
sion and  remanded  the  case  to  the  Chief  Administrative  Law 
Judge  for  consideration  consistent  with  the  Board's  opinion 
in  Dukes. 


SPECIAL  COUNSEL  v.  JOHNNY  A.  TACKER  (Docket 
No.  HO  120600027) 

November  16,  1981 

Johnny  A.  Tacker  was  charged  with  violation  of  the  Hatch 
Act.  It  was  found  that  respondent's  activities  fell  within  the 


area  of  partisan  political  activity  forbidden  by  5 U.S.C. 
§7324(a)(2)  and  identified  in  5 CFR  §733.122(7)  and  (10). 

The  Chief  Administrative  Law  Judge  recommended  that 
the  Board  grant  a Joint  Motion  for  Settlement  Agreement. 
The  parties  proposed  that  the  Board  order  a 15 -day  suspen- 
sion from  duty  for  respondent,  whereupon  respondent 
would  waive  his  right  to  hearing. 

The  Chief  Administrative  Law  Judge  concluded  that  the 
provision  for  a suspension  from  duty  for  15  days  was 
reasonable  under  the  circumstances  set  in  the  Stipulation  of 
Facts  and  was  within  the  range  of  penalties  set  out  in  the 
Board's  regulations  at  5 CFR  §1205. 126(c). 

As  set  forth  in  Special  Counsel  v.  Jim  J.  Dukes,  MSPB 
Docket  No.  HO  120600020  (October  29,  1981),  section 
7325  requires  the  Board  to  impose  a penalty  of  no  less  than 
30  days  when  a violation  of  section  7324  is  found.  Accord- 
ingly, the  Board  declined  to  adopt  the  recommended  deci- 
sion and  remanded  the  case  to  the  Chief  Administrative  Law 
Judge  for  consideration  consistent  with  the  Board's  opinion 
in  Dukes. 


SPECIAL  COUNSEL  v.  RUDOLFO  M.  TRUJILLO 

(Docket  No.  HO  120681 10014) 

November  16,  1981 

Rudolfo  M.  Trujillo  was  charged  with  violation  of  the 
Hatch  Act,  5 U.S.C.  7324(a)(2).  It  was  found  that  the 
Stipulation  of  Facts  showed  respondent's  conduct  con- 
stituting the  violation. 

The  Chief  Administrative  Law  Judge  recommended  that 
the  Board  grant  the  Joint  Motion  for  Acceptance  of  Settle- 
ment Agreement.  Under  this  agreement,  respondent  waived 
his  right  to  hearing  and  agreed  not  to  oppose  the  Special 
Counsel's  recommendation  that  respondent  be  suspended 
from  duty  for  7 days. 

The  Chief  Administrative  Law  Judge  concluded  that  the 
provision  for  a suspension  from  duty  for  7 days  was 
reasonable  in  light  of  certain  mitigating  facts  and  was  within 
the  range  of  penalties  set  out  in  the  Board's  regulations  at  5 
C.F.R.  §1205. 126(c)  (1980). 

As  set  forth  in  Special  Counsel  v.  Jim  J.  Dukes,  MSPB 
Docket  No.  HO  120600020  (October  29,  1981),  section 
7325  requires  the  Board  to  impose  a penalty  of  no  less  than 
30  days  when  a violation  of  section  7324  is  found.  Accord- 
ingly, the  Board  declined  to  adopt  the  recommended  deci- 
sion and  remanded  the  case  to  the  Chief  Administrative  Law 
Judge  for  consideration  consistent  with  the  Board's  opinion 
in  Dukes. 
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OTHER  NOVEMBER  ISSUANCES 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DENIED: 

ANDERSON,  Carl  A.  vs.  U.S.  Postal  Service  (Docket  No. 
DA075209255) 

ANDREWS,  Gerald  D.  v.  United  States  Postal  Service 
(Docket  No.  CH075281 10089) 

ARRENDONDO,  Luci  v.  Department  of  the  Treasury 
(Docket  No.  DA07528 110324) 

ATKIN,  Edward  v.  Internal  Revenue  Service  (Docket  No. 
NY07528 110272) 

BARISANO,  Richard  L.  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
DA075209028) 

BLACKFORD,  David  H.  v.  Department  of  the  Navy  (Docket 
No.  PH07528010412) 

BROWN,  Michael  L.  v.  Department  of  the  Navy  (Docket 
No.  PH07528 110030) 

CHURCHMAN,  Roy  H.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075209210) 

CLARK,  Raymond  B.  v.  Department  of  the  Treasury 
(Docket  No.  DC075281 10333) 

COLBY,  Dan  C.  v.  Department  of  Defense  (Docket  No. 
SF07528090 1 96 ADD) 

CROMWELL,  Louise  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA083 180 10281),  DICKINSON,  Ira 
E.  v.  Office  of  Personnel  Management  (Docket  No. 
DA831L80 10076) 

DOUGLAS,  George  H.  vs.  Department  of  Treasury  (Docket 
No.  PH315H8 110331) 

FERGUSON,  James  A.  v.  Department  of  the  Army  (Docket 
No.  AT075209312) 

HARGES,  Barbara  J.  v.  Veterans  Administration  (Docket 
No.  NY075281 10036) 

HERNANDEZ,  Inocencio  J.,  Jr.  vs.  Department  of  the  Air 
Force  (Docket  No.  DA075280 10200) 

HICKS,  Virginia  M.  vs.  Office  of  Personnel  Management 
(Docket  No.  PH831L8 110126) 

HOOVER,  Alan  R.  v.  Department  of  the  Army  (Docket  No. 
PH07528 110045) 

JOHNSON,  Ralph  D.  v.  U.S.  Department  of  Agriculture 
(Docket  No.  SL075281 10125) 

KINCAID,  Richard  J.  v.  Department  of  Transportation 
(Docket  No.  DA075281 10148) 

KUHN,  Robert  M.  v.  Department  of  the  Navy  (Docket  No. 
PH075280 10091) 

LABORETTE,  Tirso  M.  v.  Office  of  Personnel  Management 
(Docket  No.  SF083190172) 

LANCASTER,  Lillian  v.  National  Bureau  of  Standards 
(Docket  No.  DC075281 10435) 

LEE,  Oscar  H.,  Jr.  v.  United  States  Postal  Service  (Docket 
No.  AT075280 10289) 

MARTINEZ,  Mario  A.  v.  U.S.  Department  of  Agriculture 
(Docket  No.  DA344381 10198) 


MCNEAL,  David  v.  U.S.  Postal  Service  (Docket  No. 
DA07528 110014) 

MUELLER,  Helmut  v.  Department  of  Health  and  Human 
Services  (Docket  No.  DC531D81 10237) 

MURPHY,  Zane  v.  Department  of  Energy  (Docket  No. 
DC035 18090002) 

NEAL,  Lee  K.  v.  Department  of  Justice  (Docket  No. 
SF075280 10307) 

OGONNOR,  Charles  v.  Department  of  the  Interior  (Docket 
No.  DC075209251) 

OWENS,  Hiram  T.  v.  Veterans  Administration  (Docket  No. 
PH07528 110205) 

PATTERSON,  Lottie  M.  v.  United  States  Postal  Service 
(Docket  No.  DC07528 110388) 

PASCASIO,  Salvador  v.  Office  of  Personnel  Management 
(Docket  No.  SF083181 10712) 

PHILLIPS,  Everett  L.  v.  United  States  Postal  Service  (Docket 
No.  PH03538 110189) 

RICHARDSON,  Flora  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L80 10264) 

ROSENBACH,  Bernard  v.  Department  of  the  Navy  (Docket 
No.  AT315H8 110407) 

RUTHSTROM,  Barbara  A.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L80 10041) 

SILVERMAN,  Marlene  v.  Department  of  Health  and  Human 
Services  (Docket  No.  DC531D8010312) 

SMITH,  Alfred  L.  v.  Department  of  the  Air  Force  (Docket 
No.  DA07528 110046) 

SMITH,  Anthony  E.  v.  U.S.  Postal  Service  (Docket  No. 
AT07528 110361) 

STUART,  Dr.  Grace  M.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  NY035 180 10001) 
THOMPSON,  Dorothy  L.  v.  Department  of  the  Army 
(Docket  No.  CH075209162) 

TOBOCHIK,  Neal  v.  Veterans  Administration  (Docket  No. 
SF075209132) 

WARD,  Lacy  B.  v.  U.S.  Consumer  Product  Safety  Com- 
mission (Docket  No.  PH344381 10229) 

WELLS,  James,  Jr.  v.  Department  of  the  Army  (Docket  No. 
AT07528 110455) 

WEMMER,  Peggy  v.  Office  of  Personnel  Management 
(Docket  No.  SF831L80 10499) 

WETSCH,  Donald  T.  v.  Department  of  Agriculture  (Docket 
No.  CH07528 110048) 

THE  FOLLOWING  PETITION  FOR  REVIEW 
WAS  DISMISSED: 

SULLIVAN,  Charles  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT83 1 L80 1 030 1 ) 

THE  FOLLOWING  CASES  WERE  REMANDED 
TO  REGIONAL  OFFICES: 

CORDELL,  Hubert  v.  Department  of  the  Air  Force  (Docket 
No.  CH035 18 110385) 


11 


GOESCHEL,  Leona  G.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SL831L80 10049) 

MCCLAIN,  Ralph  D.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L80 10296) 

MILLER,  Henry  S.  v.  Department  of  the  Air  Force  (Docket 
No.  BN075209070) 

NABORS,  Vernon  v.  Office  of  Personnel  Management 
(Docket  No.  AT831L8 110036) 

VAUGHN,  Irving  v.  Department  of  Commerce  (Docket  No. 
DC075280 10064) 

WILLIAMS,  Robert  L.  v.  U.S.  Postal  Service  (Docket  No. 
DA07528 110270) 

IN  THE  FOLLOWING  CASES.  THE  INITIAL 
DECISIONS  WERE  AFFIRMED  OR  AFFIRMED  AS 
MODIFIED: 

BEESE,  Robert  G.  (SEE  Dalbey) 

BRUNER,  Wallace  L.  v.  Department  of  Agriculture  (Docket 
No.  SL07528090053) 

DALBEY,  Thomas  A.,  Robert  G.  Beese,  John  Jamilkowski  v. 

U.S.  Department  of  the  Navy  (Docket  No.  SF075209091) 
FRICKS,  David  A.  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L80 10049) 

JAMES,  Daniel  R.  v.  Office  of  Personnel  Management 
(Docket  No.  DC073 199003) 

JAMILKOWSKI,  John  (SEE  Dalbey) 

LINDSAY,  Theresa  P.  v.  Department  of  Justice  (Docket  No. 
DC07528010319) 

MORRIS,  Michael  v.  Naval  Weapons  Support  Center, 
Department  of  the  Navy  (Docket  No.  CH075281 10114) 
OWENS,  Leeata  v.  Department  of  the  Air  Force  (Docket 
No.  SF075280 10464) 

RECIO,  Gregorio  J.,  Jr.  v.  Department  of  the  Army  (Docket 
No.  DA07528010167) 

SCHULTZ,  Daniel  W.  v.  Department  of  the  Navy  (Docket 
No.  SE075209040) 

SIMS,  Glenn  H.  v.  Department  of  the  Navy  (Docket  No. 
CH075209020) 

STEWART,  George  L.  v.  United  States  Postal  Service 
(Docket  No.  DA07528010154) 

TELFAIR,  Elijah,  Jr.  v.  Department  of  the  Air  Force  (Docket 
No.  AT075280 10059) 

THOMPSON,  Linda  v.  Immigration  and  Naturalization 
Service  (Docket  No.  DA075280 10209) 

IN  THE  FOLLOWING  CASES.  THE  INITIAL 
DECISIONS  WERE  REVERSED 

FISHER,  Ronald  W.  v.  Department  of  Health  and  Human 
Services  (Docket  No.  PH075209060) 

FOOTMAN,  Samuel  E.  v.  United  States  Postal  Service  and 
Office  of  Personnel  Management  (Docket  Nos. 
CH075281 10055  and  CH831L09002) 

MILLER,  Robert  B.  v.  United  States  Postal  Service  (Docket 
No.  DA07528010101) 

MOORE,  James  A.  v.  Office  of  Personnel  Management 
(Docket  No.  AT075281 10308) 

NILES,  Lowell  v.  Department  of  Justice  (Docket  No. 
NY315H8 110068) 


ROBERTS,  Delmont  D.  v.  Department  of  Treasury  (Docket 
No.  NY075299043) 

TAYLOR,  William  D.  v.  Office  of  Personnel  Management 
(Docket  No.  DE831L8010132) 

IN  THE  FOLLOWING  CASES.  THERE  WAS  NO 
MAJORITY  IN  FAVOR  OF  GRANTING  THE 
PETITION.  ACCORDINGLY.  THE  PETITION  FOR 
REVIEW  WAS  DENIED  AND  THE  INITIAL 
DECISION  WAS  AFFIRMED: 

BURCH,  William  A.  v.  Defense  Contract  Audit  Agency 
(Docket  No.  CH075281 10136) 

CHAMBERLAIN,  Theodore  K.  v.  Veterans  Administration 
(Docket  No.  DC07528090237) 

LUPO,  Jack  M.  v.  Department  of  the  Air  Force  (Docket  No. 
SF075209149) 

IN  THE  FOLLOWING  CASES.  THE  BOARD  DENIED 
REQUESTS  FOR  REOPENING: 

DUONG,  Tuong  P.  v.  Office  of  Personnel  Management 
(Docket  No.  CSD653495) 

MOORE,  Frank  A.  v.  Immigration  and  Naturalization 
Service  (Docket  No.  RB752B50253) 

IN  THE  FOLLOWING  CASE.  THE  BOARD  DENIED 
A REQUEST  TO  REOPEN  THE  INITIAL  DECISION: 

KADINGO,  Peter  A.  v.  Office  of  Personnel  Management 
(Docket  No.  PH831L00027) 

IN  THE  FOLLOWING  CASE.  THE  BOARD 
SUSTAINED  THE  ACTIONS  WHEREBY  APPELLEES' 
POSITION  ASSIGNMENTS  WERE  CHANGED: 

BOHALL,  Phillip  T.  (SEE  Tiedeman) 

MAHER,  Jack  B.  (SEE  Tiedeman) 

TIEDEMAN,  John  S„  Jack  B.  Maher,  and  Phillip  T.  Bohall  v. 
U.S.  Postal  Service  (Docket  No.  RB752B7900066) 

IN  THE  FOLLOWING  CASE.  THE  BOARD 
SUSTAINED  APPELLANT'S  REASSIGNMENT: 

BOHALL,  Phillip  T.  v.  U.S.  Postal  Service  (Docket  No. 
DC752B80202) 

IN  THE  FOLLOWING  CASE.  THE  BOARD 
SUSTAINED  APPELLANT'S  REMOVAL: 

DESCHENES,  Joseph  G.  v.  Department  of  the  Navy  (Docket 
No.  BN075209069) 

IN  THE  FOLLOWING  CASE.  THE  BOARD 
REVERSED  THE  ORDER  FOR  CORRECTIVE 
ACTION  AND  AFFIRMED  THE  INITIAL  DECISION 
SUSTAINING  THE  REMOVAL: 

BARGER,  Kenneth  v.  Department  of  Justice  (Docket  No. 
SE075209019) 

IN  THE  FOLLOWING  CASE.  A MOTION  BY  THE 
DEPARTMENT  OF  JUSTICE  WAS  DENIED: 

Department  of  Justice  v.  Special  Counsel  (Docket  No. 
HQ120681 10061) 
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IN  THE  FOLLOWING  CASE,  THE  AGENCY  AND 
ALL  NON-PROBATIONARY  APPELLANTS  WHO 
WERE  REMOVED  BY  THE  AGENCY  FOR 
ALLEGEDLY  PARTICIPATING  IN  AN  ILLEGAL 
STRIKE  COMMENCING  ON  OR  ABOUT  AUGUST  3, 
1981.  WERE  INFORMED  THAT  THEY  MAY  SUBMIT 
A RESPONSE  IN  WRITING  TO  THE  MOTION  FOR 
CONSOLIDATION  ON  OR  BEFORE  NOVEMBER  30. 
1981: 

TRICK,  David  A.  v.  Federal  Aviation  Administration 
(Docket  No.  DC075281 1F1 144) 

IN  THE  FOLLOWING  CASE.  PROCEEDINGS 
BEFORE  THE  BOARD  WERE  HELD  IN  ABEYANCE 
PENDING  ACTION  BY  OPM: 

PASCARELLA,  Edward  A.  v.  Consumer  Product  Safety 
Commission  (Docket  No.  DC075281 10166) 

IN  THE  FOLLOWING  CASE,  THE  AGENCY'S 
MOTION  WAS  DENIED: 

MILLER,  Samuel  E.  v.  Department  of  Health  and  Human 
Services  (Docket  No.  SF075280 10476) 

IN  THE  FOLLOWING  CASE.  THE  BOARD 
AFFIRMED  A FEDERAL  EMPLOYEES  APPEALS 
AUTHORITY  DECISION: 

SWENTEK,  Raymond  H.  v.  Department  of  the  Army 
(Docket  Nos.  NY752B7600257  and  NY752C7600003) 

THE  FOLLOWING  CASE  INVOLVED  THE  SPECIAL 
COUNSEL: 

SPECIAL  COUNSEL  v.  Department  of  State  (Docket  No. 
HO  12068 110004) 

THE  FOLLOWING  EXTENSIONS  OF  TIME  WERE 
GRANTED: 

ALAMO  ESTRADA,  Pedro  J.  v.  United  States  Department 
of  the  Army,  Armed  Forces  Examining  and  Entrance  Sta- 
tion, San  Juan,  Puerto  Rico  (Docket  No. 
NY075281 10123) 

BRINTELY,  John  E.  v.  Department  of  the  Army  (Docket  No. 
DC07528 110685) 


ELIA,  Sebastian  A.  v.  U.S.  Postal  Service  (Docket  No. 
BN075281 10152) 

FLORES,  Richard  A.  v.  U.S.  Department  of  Labor  (Docket 
No.  DA07528 110503) 

GRAY,  Fulton  v.  Office  of  Personnel  Management  (Docket 
No.  AT083181 10687) 

LEADBETTER,  Diane  v.  Department  of  the  Army  (Docket 
No.  AT075281 10136) 

LOPES,  Felcisimo  A.  v.  Department  of  the  Navy,  Naval 
Regional  Medical  Center,  Guam  (Docket  No. 
SF07528 110879) 

MORTENSEN,  Jewel  v.  Department  of  the  Army  (Docket 
No.  DE531D8 110140) 

NICHOLSON,  Peggy  v.  Office  of  Personnel  Management 
(Docket  No.  DC075281 10516) 

SCHWAB,  Roger  Dale  v.  U.S.  Postal  Service  (Docket  No. 
SE07528 110174) 

SNOWDEN,  Charles  H.  v.  Department  of  State  (Docket 
No.  DC07528 110528) 

STERN,  Gail  v.  Department  of  the  Navy  (Docket  No. 
DC07528 110671) 

TOWNSEND,  Ruthann  v.  Department  of  Agriculture 
(Docket  No.  DC075281 10549) 

WALLACE,  Walter  H.,  Jr.  v.  U.S.  Department  of  Agricul- 
ture (Docket  No.  DE075281 10194) 

ERRATA  WERE  ISSUED  IN  THE  FOLLOWING 
CASES: 

HURLEY,  Daniel  v.  Department  of  Health  and  Human 
Services  (Docket  No.  NY752S81 10046) 

JORGENSEN,  Robert  v.  U.S.  Postal  Service  (Docket  No. 
SE03538 110038) 

JOVANOVICH,  Diane  v.  Veterans  Administration  (Docket 
No.  SE07528090043) 

JUSTICE,  U.S.  DEPARTMENT  OF  v.  Office  of  Special 
Counsel  (Docket  No.  HQ  120681 10061) 

LAPIDUS,  Gabnel  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC035 109093) 

LEBRON,  Helen  B.  v.  Office  of  Personnel  Management 
(Docket  No.  AT831L81 10016) 

O'REILLY,  Alton  O.  v.  Community  Service  Administration 
(Docket  No.  NY075281 10182) 
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FOR  YOUR  INFORMATION: 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or 
single  issue  basis.  The  price  for  a subscription  is  $14 
per  year;  ($17-50  outside  the  United  States).  Single 
issues  are  also  available  at  a price  of  $2.00  per  issue; 
($2.50  outside  the  United  States).  Please  address 
subscription  or  purchase  inquiries  to:  Superintendent 
of  Documents,  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its 
indexes  may  be  viewed  at  any  of  the  Board's  regional 
offices  or  in  the  library  at  the  Board's  central  office. 
To  subscribe  to  the  microfiche  "Federal  Employee 
Appeals  Decisions"  at  $150  per  year  for  microfiche 
and  index,  contact  the  National  Technical  Informa- 
tion Service,  5285  Port  Royal  Road,  Springfield, 
VA  22161. 


BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  request  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Requests  should  include  appellant's  name,  docket 
number,  and  date  of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the 
Secretary. 

Secretary:  Robert  E.  Taylor 
Director,  Legal  Publications  Division: 

Michael  H.  Hoxie 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer: 

Elizabeth  Principe 
Legal  Reviewers:  S.  E.  Tape 

Elva  A.  Barnett 
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DEFINITIONS: 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to 
receive  appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 


Petition  for  Appeal — the  reguest  filed  with  a Board 
regional  office  for  review  of  an  agency  action. 

Petition  for  Review — the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decisions — addendum  decisions  deal  with 
attorney  fees. 
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